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by the plaintiff against the defendant, execution in favor of the 
plaintiff may be issued against the trustee for the amount for 
which he is adjudged chargeable, as for his own debt, not exceed- 
ing the amount of said judgment against the defendant, and against 
the defendant for any balance." There is no provision by which 
the proceeding can be brought to a close, unless the trustee and 
the defendant are in the same court : Esty v. Flanders $• Trustee, 
16 N. H. 218. The conditions of the statute under which this 
suit is sought to be removed cannot be fulfilled, and therefore my 
opinion is that the action against the trustee cannot be transferred. 

Ladd, J., concurred. 

Petition denied. 



Supreme Judicial Court of New Hampshire. 
LAIRD v. CONN. & PASS. RIVERS RAILROAD. 

In Angust 1872, the plaintiff, a citizen of New Hampshire, commenced a suit 
against the defendants, a Vermont corporation, which was entered at the Septem- 
ber Term of the Supreme Judicial Court. In March 1874, the plaintiff, in good 
faith, removed to and became a citizen of Vermont. At the September Term, 
1874, the defendants filed a petition, &c, for the removal of the cause to the Cir- 
cuit Court of the United States for New Hampshire under the Act of March 1867. 
Held, that, inasmuch as both parties were citizens of the same state at the time the 
petition was commenced, there was no right then in existence under the Constitu- 
tion of the United States upon which jurisdiction in the Federal court could be 
based, and the petition must therefore be denied. 

Case, for setting fire to and burning the plaintiff's property. 
The defendants are a Vermont corporation. At the time the suit 
was brought (August 17th 1872), the plaintiff was a citizen of New 
Hampshire, and was so set up in the writ. About the last of 
March 1874, the plaintiff removed to St. Johnsbury in Vermont, 
in good faith, where he took up his permanent abode with his 
family, with no intention of returning to New Hampshire. On the 
first day of September Term 1874, the defendants' counsel an- 
nounced their intention to move that the cause be removed to the 
Federal court, under the Act of March 2d 1867 ; but the papers 
were not then in readiness to be filed. Subsequently the plaintiff 
filed the following motion in writing entitled of the term : " And 
now, on the second day of said term, the plaintiff moves that in all 
future orders made and processes issued in said case the said plain- 
tiff may be described as set up as of St. Johnsbury, in the county 
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of Caledonia and state of Vermont." The defendants filed an affi- 
davit and bond in due form as required by law, and moved that 
the cause be removed to the Federal court under the Act of March 
1867. 

The defendants' counsel denied all knowledge by the corporation 
that the plaintiff 1 had removed to Vermont since the commencement 
of the suit. The plaintiff's counsel claimed that the corporation 
had such knowledge, but there was no evidence one way or the 
other except the claims of counsel as aforesaid. 

The questions arising on the foregoing statement and motions 
were transferred to this court for determination by Ladd, J. 

Geo. A. Bingham (with whom were Burke of Vermont, and 
Spring), for the defendants, cited Morgan v. Morgan, 2 Wheat. 
290 ; Dunn v. Clarke, 8 Pet. 1 ; Clarke'v. Matthewson, 12 Pet. 
164 ; United States v. Myers, 2 Brock. 516 ; Green v. Custard, 
23 How. 484 ; Hatch v. Dorr, 4 McLean 112 ; Thaxer v. Hatch, 
6 Id. 68 ; 1 Abbott's U. S. Prac. 212 ; Kanouse v. Martin, 15 
How. 198. 

Carpenter (with whom was H. Bingham), for the plaintiff, cited 
Huff v. Hutchinson, 14 How. 586 ; McNutt v. Bland, 2 How. 9 ; 
Dwar. on St. 563-565 ; Mollan v. Torrance, 9 Wheat. 537 ; Dunn 
v. Clarke, 8 Pet. 1 ; Morgan v. Morgan, 2 Wheat. 296 ; Smith v. 
Kernochen, 7 How. 198. 

Ladd, J. — The fact of the plaintiff's removal to Vermont in 
good faith, six months before the bringing of this petition, was es- 
tablished in the court below by the admission of the parties. The 
plaintiff desired to have that fact adjudicated in some way, in order 
that upon error to the judgment of this court in the Supreme Court 
of the United States it might appear as part of the record ; and 
the motion incorporated in the case was made with that view. Un- 
doubtedly the fact of the plaintiff's removal to Vermont must in 
some way appear at the hearing on error, otherwise the question 
we are to decide will not be before the Supreme Court at all. But 
it seems unnecessary to consider this very unusual motion, because, 
as error must be brought to the judgment of this court, the record 
must show the facts upon which our present decision is based, as 
they appear in the statement sent here by the Circuit Court. 

I am of opinion that the petition to remove the cause to the 
Federal court should be denied ; and I base my judgment on the 
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broad reason that by the Constitution of the United States the 
Federal court had, and could have, no jurisdiction of the parties 
or the cause at the time the motion was made. 

Under the Judiciary Act of 1789 the right to remove was con- 
fined to defendants, and the application must be made at the first 
term. It was then thought to be wise and just that the plaintiff, 
by bringing suit in the state court, should be held to have made 
his election in what tribunal to proceed, and to have thereby 
waived his constitutional right to sue in the Federal court ; while 
the defendant, by omitting to apply for a removal at the first term, 
should be held in the same way to have waived his constitutional 
right to have the controversy settled in a different tribunal. What- 
ever doubts may have been entertained as to the constitutionality 
of the Acts of 1866 and 1867, whereby this long established course 
of practice was interrupted and changed, those doubts are now to 
be regarded as settled in favor of the acts. But in interpreting 
and administering those acts, which merely regulate the mode in 
which a party may avail himself of his constitutional right in that 
regard, no construction can be given them which shall have the 
effect to create jurisdiction in the Federal courts, or in any way 
impair or trench upon the jurisdiction of the several states. That 
is matter entirely beyond legislative interference or control, always 
to be determined by a just interpretation of the Constitution of 
the United States. Congress may regulate the enjoyment of the 
right, but the right itself rests upon the higher guaranties of the 
Constitution. 

Here was a suit commenced in August 1872, by a citizen of New 
Hampshire against a citizen of Vermont. At the first term, Sep- 
tember 1872, the defendants' right was absolute, under the Consti- 
tution and the Act of 1789, to have the cause removed to the 
Federal court upon furnishing the securities thereby required : not 
choosing to avail themselves of that absolute right, they still have 
had a qualified right under the Act of 1867 to have the cause thus 
removed, upon filing the affidavit required by that Act. Three 
terms of the state court, separated by intervals of six months, 
passed, and no application for removal was made. During all 
this time there was a right, which rested upon the provisions of 
the Constitution as to jurisdiction, because the parties were all the 
time citizens of different states'; and this existing right was doubt- 
less of such a character that its exercise might legally be regulated 
Vol. XXIII.— 94 
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by Act of Congress. But then the plaintiff moved into and be- 
came a citizen of the same state with the defendants. What is 
there any longer to uphold the right ? The controversy is not 
now between citizens of different states, but between citizens of 
the same state. The right was not exercised while it was in exist- 
ence by virtue of the Constitution which alone created it- Juris- 
diction was never vested in any Federal court. Any different 
conclusion, drawn from an inspection of the record or a considera- 
tion of the state of things existing at the time the suit was com- 
menced, seems to me to rest on ground quite too narrow : an 
important constitutional right is hardly to be determined by 
technicalities. If the right had been exercised before the very 
condition upon which its existence depended was destroyed, and 
the plaintiff had afterwards removed to Vermont, an entirely 
different question would be presented. In that case, there would 
be a foundation for the jurisdiction of the Federal court ; and when 
that jurisdiction has once attached, it clearly cannot be ousted by 
the subsequent act of either party. The trouble here is, the 
jurisdiction never attached, and no move was made in the direction 
of establishing it until the right upon which it must be based was 
gone. 

I have looked into all the cases decided by the Supreme Court of 
the United States, supposed to bear upon this question, to which 
our attention has been called by counsel, but have not been able to 
find anything which, in my judgment, can be regarded as in con- 
flict with these views. Kanome v. Martin, 15 How. 198, is clearly 
and broadly distinguishable from the present case by the fact 
that the amendment reducing the amount claimed below five 
hundred dollars was allowed after the motion to remove had been 
made and the power of the state court over the cause was at an end. 

Cushing, C. J., concurred. 

Smith, J. — The only question before us is, whether this is a 
suit " between a citizen of the state in which it is brought and a 
citizen of another state." It was such a suit at the time it was 
brought and entered in court, and so continued up to March 1874 ; 
and the case sent up to us from the court below shows that since 
March 1874 neither party has been a citizen of this state in which 
the suit was brought. 

The right of removal depends upon the citizenship of the parties, 
— but whether at the time the suit was brought or at the time the 
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petition for removal was filed, is the question presented for deter- 
mination. 

It was in the power of the defendants to remove this suit into 
the Federal court upon petition filed before the removal of the 
plaintiff into Vermont. This privilege they did not see fit to avail 
themselves of. The state court had jurisdiction of the case up to 
that time, liable, however, to be divested by removal of the cause 
to the Federal court. After the removal of Laird from the state, 
the action ceased to be any longer a suit " between a citizen of 
the 'State in which it was brought and a citizen of another state,"' 
but became a suit between citizens of the same state. 

It has been repeatedly settled in the Supreme Court of the 
United States, that when the jurisdiction of the Federal court has 
once attached, it cannot be divested by a change in the citizenship 
of the parties : Wallace v. Torrance, 9 Wheat. 537 ; Morgan v. 
Morgan, 2 Wheat. 290 ; Dunn v. Clarke, 8 Pet. 1 ; Clarke v. 
Matthewson, 12 Pet. 170,; Q-reene v. Custard, 23 How. 484 ; 
Kanouse v. Martin, 15 How. 207. 

If this suit had been removed to the United States Circuit Court 
before the removal of the plaintiff to Vermont, the jurisdiction of 
that court having onee attached to the suit could not have been 
affected or divested by such removal of the plaintiff. The state 
court has had jurisdiction of this case since the commencement of 
the. suit, liable to be defeated as long as the parties remained citi- 
zens of the respective states in which they had their domicile at 
the time the suit was commenced ; but no steps having been taken 
to divest the state court of jurisdiction by removal to the Federal 
court when it was in the power of the defendants so to do, it can- 
not be divested of its jurisdiction when the condition of citizenship 
upon which such right of removal is grounded no longer exists. 
It will hardly be contended that where a suit is commenced in a 
state court between citizens of the same state, the defendant, if the 
plaintiff should remove into another state, would acquire the right 
to remove the cause into the Federal court, because, upon the 
strength of the above decisions, the state court cannot be ousted 
of its jurisdiction when it has once attached. 

Upon the same ground I think this petition must be denied, to 
wit, that the cause not having been removed while the parties were 
citizens of different states, the jurisdiction of the state court be- 
came unalterably attached when the parties became citizens of the 
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same state, and there no longer existed the ground for removal 
provided by the statute. I know of no practice of the court to 
authorize the granting of the plaintiff's motion, to be hereafter de- 
scribed in the future orders and processes issued in this case as of 
St. Johnsbury, Vermont. Although I see no particular objection 
to it, I see no necessity for granting the motion. 

Petition denied. 



Supreme Court of Oregon. 
J. N. DOLPH ». HARLOW BARNEY. 

Where the certificate of an officer to acknowledgment of a deed, appears on its 
face to be in substantial compliance with the statute, parol evidence to impeach it 
is inadmissible, unless there are allegations in the pleadings to warrant it. 

The law presumes that a person acting in a public office was regularly ap- 
pointed to it, and also that official duty has been regularly performed. 

Ejectment. At the trial plaintiff deduced his title through a 
patent from the United States to one John Waymire, then by a deed 
from Waymire and Clarissa his wife to M. S. Riggs and thence 
by sundry mesne conveyances to himself. Defendant offered to 
introduce evidence tending to show that Clarissa Waymire did -not 
sign the same freely and voluntarily, and that she did not acknow- 
ledge the same separate and apart from her husband. The respond- 
ent's counsel objected, and the court sustained the objection, which 
ruling is charged as error. 

P. C. Sullivan, B. P. Boise and Daly $■ Myers, for appellant, 
cited 4 John. 161, 469 ; 12 Id. 469 ; 1 Id. 498 ; 2 Wend. 308 ; 
10 Minn. 427 ; 18 Md. 305 ; 23 Cal. 259 ; 2 Phil. Ev. 587, 590, 
591 ; 1 Greenl. Ev. 289 ; 3 Washburn 192. 

E. 0. Bronaugh and W. W. Thayer, for respondent, cited 1 
Oregon 17 ; 8 Wall. 109 ; 65 N. C. 619 ; 42 111. 518 ; 18 Iowa 90. 

The opinion of the court was delivered by 

McAethur, J. 1 — That a deed may be set aside or the enforce- 
ment of its terms successfully resisted on the ground of fraud or 
imposition, when the deed is itself the subject of litigation in a 

1 Several other questions were argued and decided in this case, but they are 
omitted as of merely local interest. — Ed. Am. Law Reg. 



